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Employer initiated termination of employment – Standard Operating Procedure (SOP) 

 

Why do you need an SOP? 

Labour laws in India do not allow an employer to ‘hire and fire’ employees easily. In addition, Indian courts are generally employee friendly. In addition to the 

employment agreement with employees, certain mandatory processes under Indian law should be followed for lawful terminations.  

 

What do you need to consider? 

Primarily, the employment agreement executed between the parties. These agreements should (at least) reserve your right to terminate employment (a) for 

convenience (with notice); and (b) for breach and misconduct. In addition, you will have to consider regulations that will apply to certain categories of employees. 

(see below).  

 

Can we terminate every category of employee in the same way? 

No. Certain categories of employees enjoy special protection. As a first step, check if the employee is a ‘Protected Employee’ under the Industrial Disputes Act, 

1947 (“IDA”) or under the Shops & Establishments Act (“S & E Act”). If you want to terminate a Protected Employee, you need to satisfy conditions and follow 

procedure under these laws. These requirements may vary from state to state, depending on where the employee is posted and may trump the provisions of 

the employment agreement.  

 

What’s the risk?  

The employee may claim that her/his dismissal was wrongful. If courts accept this, they could order reinstatement with back-wages, or payment of compensation.  

 

Below is an illustrative termination SOP, for reference. You should ensure that your SOP is tailored to your organization and personnel.  

 

Type of Dismissal Illustrative examples Points to consider Process to follow 

For misconduct - Unauthorised 

leave 

- Breach of code of 

conduct  

- Indiscipline/ 

misbehaviour 

- Breach of 

confidentiality 

- Disobedience  

For a Protected Employee 

- Give the employee a ‘show-cause’ notice and chance to 

represent themselves before a disciplinary hearing. 

- The charges against the employee must be specific and include 

full details and evidence of the nature of the misconduct. 

- Action against the employee should be as per: 

a. the employer’s disciplinary and grievance procedure; and  

b. proportionate to the misconduct and and past behaviour.   

A disciplinary hearing or inquiry is a must. It should be 
conducted by an independent officer, following principles of 
natural justice, and provide the employee full opportunity 
to defend herself/himself. Suitable action can be 
recommend if the employee is found guilty. 
 
If the employee is found guilty of misconduct, the employer 
can proceed to dismiss the employee under the terms of the 
employment contract, or forthwith. 

For a Non-protected Employee - Same as for a Protected Employee - Same as for a Protected Employee 
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Type of Dismissal Illustrative examples Points to consider Process to follow 

 

For performance 

issues 

Employee’s fails to 

achieve her/his 

performance or 

otherwise fails to 

perform work to 

standards generally 

expected. 

For a Protected Employee 

- Employer must: 

a. have a specific and well documented performance 

improvement process (PIP); and 

b. give the employee the opportunity to improve per the PIP. 

- If the PIP is unsuccessful, you can dismiss the employee. 

- Follow PIP where the employee’s performance is below 

the agreed measures. If the PIP fails: 

a. issue a termination notice per the employment 

agreement (but no less than one month) or offer 

payment of gross salary in lieu; and 

b. pay statutory retrenchment/severance 

compensation at or before termination. 

For a Non-protected Employee - Same as for a Protected Employee - Same as for Protected Employee, but no need to pay 

statutory retrenchment/ severance compensation. 

For failing to 

report to work 

Employee is 

absconding. 

For a Protected Employee 

- Employees must be given two or more ‘show-cause’ notices and 

a chance to represent before a disciplinary inquiry. 

- Action against the employee should be as per the employer’s 

disciplinary and grievance procedure. 

- Following this, you can dismiss by written notice under the 

provisions of the employment agreement. 

- Follow the employer’s disciplinary and grievance 

procedure completely. 

- Dismiss the employee by written notice under the 

provisions of her/his employment agreement. 

 

For a Non-protected Employee - Same as for a Protected Employee - Same as for a Protected Employee 

For other reasons - The employee’s 
position is no longer 
required. 

- The employee is to 

be dismissed for 

convenience. 

For a Protected Employee 

- There must be no other position available in which the employee 

could be employed. If there are Protected Employees in similar 

positions, LIFO (Last-In First-Out) principle applies. 

- Check if prior approval needed from the labour authorities or is 

just notice to the labour authorities sufficient? 

- The employee must be given (a) written notice of at least one 

month or payment in lieu of notice; and (b) severance 

compensation (usually 15 days salary for every year of service). 

- Provide written notice to the concerned employee. 

- Display statutory notices in a prominent place of the 

office premises prior to the date of dismissal. 

- Obtain prior approval from labour authorities (where 

necessary) or inform labour authorities by notice within 

the deadlines prescribed by law. 

- Pay the full and final dues (such as statutory dues, leave 

encashment, gratuity, bonus etc.) with severance 

payment before the employer’s last working day. 

For a Non-protected Employee 

- Follow the termination provisions of the employment 

agreement. 

- Issue prior notice to employee as per the termination 

provisions of the employment agreement. 

- Pay the full and final dues (such as statutory dues, 

gratuity, etc.) on or before the second working day from 

the employee’s last working day. 
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Type of Dismissal Illustrative examples Points to consider Process to follow 

Separation by 

mutual consent 

and agreement 

between 

employer and 

employee 

The employer and 

employer decide 

mutually to terminate 

the employment 

relationship. 

For a Protected Employee as well as Non-protected Employee 

- The consent to terminate the employment relationship must be 

given voluntarily and not under duress. 

- Employer and employee to execute a separation agreement. 

- You can consider offering an ex-gratia severance payment. This 

is optional and at the discretion of the employer.  

 

- Agree the terms of separation after discussions with the 

employees. 

- Record the terms of separation in an agreement, and 

also cover the following: 

a. Obligation on the employee to comply with post 

contract obligations (confidentiality, etc.); and 

b. Waiver of the employee’s rights to claim additional 

compensation.  

- Execute the agreement on stamp paper. 

 

Note: This guidance is based on the law as on date of this version. The employer must therefore seek legal guidance and assess its contractual rights as well as 

obligations under law before dismissing an employee or terminating their employment. 

 


